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OPERATION 


Some 860 Naval Reserve officers have 
recently returned to inactive duty and their 
civilian occupations. In an effort to ease 
the transition these officers must make in 
returning to their various occupations and 
professions, the Navy has announced its 
“Operation Placement”. Under “Opera- 
tion Placement’, qualification cards have 
been completed on each individual and are 
being maintained by the Chief of Naval 
Air Reserve Training, Naval Air Station, 
Glenview, Illinois. Personnel directors in 
private industry, in their continuing 
search for qualified personnel, may write 
directly to the Chief of Naval Air Reserve 





PLACEMENT 


Training for information upon officers 
with the qualifications desired. 

Among the officers who are being re- 
turned to inactive duty in October, there 
are 13 lawyers whose professional educa- 
tion and experience includes, in addition 
to general practice, military law, constitu- 
tional law, administrative law, and inter- 
national law. Civilian law firms or 
corporations in search of qualified attor- 
neys might be well advised to make inquiry 
concerning this potential asset to civilian 
practice in the legal profession. 


Material Submitted by 
Chief of Information, Navy Department 
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THE OFFER OF DOCUMENTS IN EVIDENCE 


LCDR ROBERT R. MARSH, USNR 


In the March 1954 issue of the JAG Jour- 
nal, an article on previous convictions raised 
the question of when the evidence is “before 
the court.”” Here are some alternative meth- 
eds of introducing documentary evidence— 
including documentary evidence of previous 
convictions. 





HE CASE AT TRIAL was neither unusual 

nor complicated. The offense charged was 
unauthorized absence and the evidence of the 
offense was contained in the current service 
record of the accused. The trial counsel stated 

he nature of the documents, offered them to the 

defense for inspection and possible objection, 
and recited the contents of the documents to the 
court. The trial counsel then announced, “The 
prosecution rests.” At this juncture however, 
no one could “rest” more complacently than the 
accused and his counsel, for the prosecution had 
failed to prove its case. 

This situation is a flagrant example of defec- 
tive procedure and is described to illustrate the 
vital importance of proper technique when in- 
troducing documents in trials before courts- 
martial. Some of the serious deficiencies in the 
example set forth might be listed as follows: 


1. There had been no showing that the docu- 
ments were genuine. 

2. The documents were not received in evi- 
dence. Therefore, neither the trial court 
nor the reviewing bodies can test their ad- 
missibility. 

3. Since nothing was offered in evidence, 
only the unsworn statements of trial coun- 
sel will appear in the record. 


The necessity of sound procedures to intro- 
duce official records cannot be overemphasized. 
Especially is this true when the nature of the 
offense is, or involves, unauthorized absence. 
Not only does this type of case represent the 
large majority of those presently being reviewed 
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at the appellate level, but, almost without excep- 
tion, the operative facts (inception, duration, 
and termination of the absence) are supported 
solely by entries contained in the service 
records. The use of such official documents is 
not only legally sound, but also represents an 
appreciable saving in time and expense which 
would otherwise be occasioned by the use of 
witnesses to establish the recorded facts. Often, 
in the military services, those who possess the 
personal knowledge to support the allegations 
charged are far removed from the scene of trial, 
and their attendance can hardly be justified 
when acceptable documentary evidence is avail- 
able. Likewise, the swearing, questioning, and 
cross-examining of those persons could con- 
ceivably increase the transcripts of simple trials 
to voluminous proportions. 

The legal history of the use of documents to 
supplant the sworn testimony of witnesses re- 
veals that from the inception of the practice, the 
right of the opponent to challenge the authen- 
ticity, relevancy, and validity of the documen- 
tary evidence and the matters therein contained, 
has been religiously preserved. Only after 
identification and an acceptable introduction, do 
written instruments attain the status of 
evidence. 

Since the enactment of the Uniform Code 
of Military Justice, service records have been 
generally introduced as “official documents” 
and not as “business records.” The United 
States Court of Military Appeals has not infre- 
quently considered defects which arose from 
the technique employed by trial counsel when 
introducing documents as evidence. Several 
of these cases establish that the necessity of 
sworn testimony of an identifying witness can 
be waived by a failure to object. United States 
v. Carter, 1 USCMA 108, 2 CMR 14; United 
States v. Castillo, 1 USCMA 108, 3 CMR 86; 
United States v. Harris, 1 USCMA 430, 4 CMR 
22; United States v. Wellman, 4 USCMA 
348, 15 CMR 348. But of equal significance 
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is the observation by the Court that the meth- 
ods employed in those cases met but minimal 
standards. As the methods employed in those 
cases are not representative of the best pro- 
cedures, a party offering a document should 
not be content with the methods which were 
used. He should seek an unimpeachable pro- 
cedure with which to present his documentary 
evidence. 

Documents, by their very nature are suscep- 
tible to objection for several reasons. Initially, 
of course, the writing must qualify as an excep- 
tion to the rule excluding hearsay. The “offi- 
cial records” exception is the one now generally 
relied upon to afford acceptance to the service 
record type of evidence. A second and no less 
important consideration is known as the “best 
evidence” rule. It is this requirement which 
brings the original, or duplicate original, of the 
writing before the court and excludes copies of 
a writing when offered to prove its contents. 
Although secondary evidence (testimony or a 
copy) may be admitted when no proper objec- 
tion is raised, if the original is inadmissible the 
secondary evidence must also fail. 

When attempting to introduce official written 
statements contained in service records or unit 
personnel diaries under the “official records” 
exception to the rule excluding hearsay, two 
principal problems are encountered: (1) 
whether the authenticity of the document as an 
official writing or a true copy of an official writ- 
ing can be established (par. 144a, MCM, 
1951) ; and if so, (2) whether the official writ- 
ing meets the requirements of the “official rec- 
ords” exception to the hearsay rule, that is, 
whether it was made as a record of a fact or 
event by a person in the performance of an 
official duty, imposed upon him by law, regula- 
tion, or custom, to record such fact or event 
and to know, or to ascertain through appro- 
priate and trustworthy channels of informa- 
tion, the truth of the matter recorded (par. 
144b, MCM, 1951). 

We are here concerned only with the first 
of these problems. Obviously many official 
writings may fail to meet the requirements of 
the “official records” exception to the hearsay 
rule. Entries in service records or morning 
reports which, though informative and desir- 
able, are not made pursuant to an official duty 
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imposed by law, regulation, or custom, are not 
admissible under the “official records” excep- 
tion. United States v. Coates, 2 USCMA 625, 
10 CMR 123. They are, nevertheless, official 
writings. 

The problem here is to suggest several meth- 
ods by which it can be established, in the ab- 
sence of rebutting evidence, that the document 
in hand is an official writing. This showing 
is ordinarily made by establishing that the 
document came from the official files of the 
military unit concerned. This fact can be 
established by several methods, among which 
is the oral testimony of the official custodian or 
his attesting certificate. Evidence that the 
document came from the usual depository for 
official documents of its nature or is a true copy 
of a document contained in such a depository 
will establish prima facie, in the absence of re- 
butting evidence, the authenticity of the docu- 
ment as an official writing or a true copy of an 
official writing. This problem of identity and 
genuineness is treated in the Manual for 
Courts-Martial under the topic of “authentica- 
tion.” See par. 143b, MCM, 1951. The au- 
thentication of a writing is the showing that it 
is in fact what it purports to be. A definition 
of “authentication” given in Black’s Law Dic- 
tionary (3d ed., 1933), page 171, is: “Acts done 
with a view of causing an instrument to be 
known and identified.” 

Out of what is perhaps an overabundance of 
caution, let us reiterate that we are not here 
concerned with the problem of whether or not 
the writing meets the requirements of the 
“official records” exception to the hearsay rule. 
In the sample procedures which follow, an at- 
tempt has been made to suggest alternative 
methods for the presentation of documentary 
evidence which will, in the absence of rebutting 
evidence, establish that the document is an 
official writing and will allow its receipt into 
evidence if it meets the requirements of the 
“official records” exception. 

Initially one must consider the method he 
must employ to authenticate the particular 
writing which he desires to use as evidence. In 
establishing the authenticity of a document, the 
following methods may be used: 


(a) For any document: 
(1) testimony of a witness. 
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(b) For official records other than military 

records: 
(1) testimony of a witness; or 
(2) any applicable method provided for in 
paragraph 143b (2); MCM. 

(c) For military records: 
(1) testimony of a witness; 
(2) the seal, inked stamp, or other identi- 
fication mark of the Department of De- 
fense or subordinate agency as authorized 
in paragraph 143b (2), MCM; or 
(3) an attesting certificate. (For defini- 
tion of “attesting certificate”, see para- 
graph 143b (2) (a) and (b), MCM. 
Where the attesting certificate is used it 
must bear the signature of the true cus- 
todian of the document. For this purpose, 
“custodian” does not include persons into 
whose hands the record has come for a 
limited purpose. The custodian of an offi- 
cial record is the person who has custody 
of the record by authority of law, regula- 
tion, or custom, that is, the person in whose 
office the record is officially on file. Par. 
1430 (2) (a), MCM, 1951) 


Where the authentication is supplied by testi- 
mony, any competent witness may be sworn. 
The witness need have no official relation to the 
record or document. The testimony, of course, 
must be based upon personal knowledge. 

Where authenticity of an official military rec- 
ord is established by seal or attesting certificate, 
some involvement of judicial notice must be in- 
voked. Thus, in the case of an attesting cer- 
tificate, the signature and duty of the person 
executing the certificate may be judicially 
noticed. The court should state in the record 
what matters it has judicially noticed. See 
paragraph 147a, MCM, 1951. 

Next, and no less important, is the actual tech- 
nique of trial counsel as he presents his evidence 
to the court. One acceptable technique was 
given in the February 1952 issue of the JAG 
Journal in an article on summary and special 
courts-martial. Several sample procedures 
which appeared in the United States Coast 
Guard Law Bulletin No. 193, pages 3-8, have 
been used as a basis for the following suggested 
procedures : 


SAMPLE PROCEDURES 
(a) Official custodian of the document 
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TC: (After witness is sworn.) State your 
full name, grade, organization, station, and 
armed force. 

W: Lieutenant Robert Graydon Smith, U. S. 
Navy, U.S. 8S. Neversail. 

TC: Do you know the accused? 

W: Yes. He is Gawne A. Genn, seaman, 
U.S. Navy, attached to the U. S. S. Neversail. 

TC: What are your present duties on board 
the U.S. 8. Neversail? 

W: I am the personnel officer. 

TC: Asa part of your duties, do you have any 
responsibility in regard to the personnel records 
of the men attached to the U. S. S. Neversail? 

W:Ido. Iam the custodian of the personnel 
records. 

TC: (Producing the document.) I request 
that this document be marked as Prosecution 
Exhibit 1 for identification. 

REP: This will be Prosecution Exhibit 1 for 
identification. 

TC: (To witness.) I show you Prosecution 
Exhibit 1 for identification. Can you identify 
this document? 

W:I1can. It is an original NavPers Form 
601, entitled Administrative Remarks, concern- 
ing the accused and contained in his service 
record. Itis dated ____________ , and signed by 
(name, grade, and official position of signing 
officer) . 

TC: Is this document a part of the personnel 
records of which you are the official custodian? 

W: Itis. 

TC: I offer Prosecution Exhibit 1 for identi- 
fication in evidence as Prosecution Exhibit 1, 
and permission is requested to withdraw the 
document at the conclusion of the trial and sub- 
stitute a true copy therefor. I now show the 
document to the accused for his inspection and 
possible objection. 

DC: No objection. (Defense objections or 
cross-examination regarding the authenticating 
testimony may be had at this point.) 

LO (Pres): (After inspecting offered ex- 
hibit.) (Subject to the objection of any mem- 
ber of the court,) Prosecution Exhibit 1 for 
identification is admitted in evidence as Prose- 
cution Exhibit 1. Permission is granted to 
withdraw the original at the conclusion of the 
trial and to substitute a true copy therefor. 
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TC: Please read Prosecution Exhibit 1 to the 
court. 

W: (Reads the exhibit and reporter records 
verbatim.) 


(b) Trial counsel as custodian of the docu- 
ment for the limited purpose of introducing it 
into evidence 

TC: (After having been sworn as a wit- 
ness. ) 

Q. State your name, grade, organization, sta- 
tion and armed force. 

A. Lieutenant Gerald Thomas Poole, U. S. 
Navy, attached to the U.S. S. Neversail. Iam 
the trial counsel before this court-martial. 

Q. If you know the accused, state as whom. 

A. I know the accused as Gawne A. Genn, 
seaman, U. S. Navy, attached to the U. S. S. 
Neversail. 

Q. Are you the custodian of the service rec- 
ord of the accused? If so, produce it. 

A. Iam the custodian of the service record of 
the accused for the purposes of this trial. Here 
it is. 

Q. From whom did you receive it? 

A. I received it from Lieutenant Robert G. 
Smith, U. S. Navy, personnel officer of the 
U.S. S. Neversail. 

Q. Is there contained therein a NavPers 
Form 601, entitled Administrative Remarks, 
concerning the accused? 

A. There is. 

TC: (Producing the document.) I request 
that this NavPers Form 601 be marked as Pros- 
ecution Exhibit 1 for identification. 

REP: This will be Prosecution Exhibit 1 for 
identification. 

Q. Does Prosecution Exhibit 1 for identifica- 
tion bear a signature? 

A. It does. It is signed by (name, grade, 
and official position of signing officer) . 

Q. Is Prosecution Exhibit 1 dated? 

A. Itis. It bears the date ___.____--_-. 

TC: (Here the trial counsel follows the 
same procedure as in the offer in evidence in 
sample procedure (a) hereof.) 


(c) Witness other than custodian of the 
document 
TC: (After the witness is sworn.) State 


your full name, grade, organization, and armed 
force. 
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W: Lieutenant (junior grade) Robert Albert 
Johnson, U. S. Naval Reserve, attached to the 
U.S. S. Neversail. 

TC: What are your duties aboard the U.S. 3. 
Neversail? 

W: I am the assistant personnel officer. 

TC: Do you know the accused? 

W: I do not. 

TC: I request that this document be marked 
as Prosecution Exhibit 1 for identification. 

REP: This will be Prosecution Exhibit 1 for 
identification. 

TC: (To witness.) I show you Prosecution 
Exhibit 1 for identification. Can you identify 
this document? 

W: 1 can. This document is a NavPers 
Form 601, entitled Administrative Remarks, 
concerning Gawne A. Genn, seaman, U. 8S. Navy. 
en 

TC: Does Prosecution Exhibit 1 for identifi- 
cation bear a signature? 

W: It does. 

TC: Can you identify that signature? 

W: Iean. It is the signature of Lieutenant 
Robert G. Smith, U.S. Navy. 

TC: Do you know the duties to which Lieuten- 
ant Smith was assigned on the date Prosecution 
Exhibit 1~for identification was signed? 

W: Ido. He was the personnel officer on the 
U.S. S. Neversail. 

TC: (Here trial counsel follows the same 
procedure as in the offer in evidence in sample 
procedure (a) hereof.) 


(d) Attesting certificate 

TC: (Without any preliminaries.) I re- 
quest that this document be marked Prosecu- 
tion Exhibit 1 for identification. 

REP: This will be Prosecution Exhibit 1 
for identification. 

TC: Prosecution Exhibit 1 for identification 
is (an original) (a copy of an) official record, 
a NavPers Form 601, entitled Administrative 
Remarks, concerning the accused and dated 
It is authenticated by an attest- 
ing certificate executed by the official custodian 
of the record. The attesting certificate reads 
OF TR, ccemenionn I request that the 
court take judicial notice of the signature of the 
officer who executed the attesting certificate and 
of his duties as the official custodian of the 
(document) (original document). I now offer 
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»rosecution Exhibit 1 for identification in evi- 
dence as Prosecution Exhibit 1. I show it to 
‘he accused for his inspection and possible 
«bjection. 

DC: No objection. (At this time DC may 
‘ntroduce evidence attacking the validity of the 
. ttesting certificate. He should also make any 
‘bjection which he may have to Prosecution 

‘xhibit 1 on the ground that the exhibit or any 
-tatement contained therein is inadmissible.) 

LO (Pres): (After inspecting the offered 
‘xhibit and attesting certificate). (Subject to 
‘pjection by any member of the court,) Prose- 
cation Exhibit 1 for identification is admitted in 
«vidence as Prosecution Exhibit 1. The court 

‘ill take judicial notice of the signature of the 
«fficer who executed the attesting certificate 
end of his duties as the official custodian of the 
(record) (original document). 

NoTE.—The court is authorized to judicially notice 
certain kinds of facts. It is not required to do so and 
may require that facts which can be judicially noticed 


be proved by competent evidence. See par. 17, MCM, 
1951. 


TC: I now read Prosecution Exhibit 1. 


(e) Seal, inked stamp, or other identification 
mark of appropriate military service or sub- 
ordinate command 

TC: (Without any preliminaries.) I re- 
quest that this document be marked Prosecution 
Exhibit 1 for identification. 

REP: This will be Prosecution Exhibit 1 for 
identification. 

TC: Prosecution Exhibit 1 for identification 
is (an original) (a copy of an) official record, a 
NavPers Form 601, entitled Administrative Re- 
marks, concerning the accused and dated_____- 
I request that the court take judicial 
notice of the (seal) (inked stamp) of —~__--_- 
_... with which Prosecution Exhibit 1 for 
identification is authenticated. I now offer 
Prosecution Exhibit 1 for identification in evi- 
dence as Prosecution Exhibit 1. I show it to 
the accused for his inspection and possible 
objection. 

DC: No objection. (At this time DC may 
introduce evidence attacking the validity of the 
seal, inked stamp, or other authenticating de- 
vice. He should also make any objection which 


he may have to Prosecution Exhibit 1 on the 
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ground that the exhibit or any statement con- 
tained therein is inadmissible.) 

LO (Pres): (After inspecting the offered ex- 
hibit and the authenticating device.) (Subject 
to objection by any member of the court,) Pros- 
ecution Exhibit 1 for identification is admitted 
in evidence as Prosecution Exhibit 1. The 
court will take judicial notice of the (seal) 
(inked stamp) of _-.-----~-. 

TC: I now read Prosecution Exhibit 1. 


We have attempted to set out acceptable alter- 
native methods by which a document may be 
offered in evidence. ‘Although some of these 
methods are more frequently used than others, 
it is believed that each is sound and establishes 
prima facie, in the absence of rebutting evi- 
dence, that the offered document is an official 
writing. Some of these methods, however, are 
believed to be more desirable than others. If 
a document is an official writing, the fact should 
be established if possible by the custodian. For 
this reason, procedure (c) is not recommended. 
In regard to procedure (e), a party offering a 
document authenticated only by an inked stamp 
or other identifying mark of a military com- 
mand might discover that the court will refuse 
or be extremely reluctant to judicially notice the 
stamp or mark. He then would be faced with 
proving the validity of the stamp or mark. 
Procedure (a) requires the custodian of the 
document to be called as a witness. In large 
commands it would be burdensome indeed to 
require the custodian of the organizational 
files to be present and testify in every court- 
martial in which official writings in his custody 
were sought to be introduced. 

The traditional method of introducing docu- 
mentary evidence in the Navy has been for trial 
counsel to obtain the document from the official 
custodian and, after assuming the stand as a 
witness, present it in the manner indicated in 
procedure (b). Although procedure (d) which 
utilizes the attesting certificate is rarely used 
in the Navy, it is perhaps the most efficient and 
least burdensome method of presenting official 
writings. From the viewpoint of both adequacy 
and convenience, it is recommended that pro- 
cedure (b) or (a) be utilized in the ordinary 
case. 





EX LIBRIS COURTS-MARTIAL 


MAJOR ROBERT S. STUBBS II, USMC 


HE AVERAGE OFFICER IN THE MA- 

RINE CORPS—or for that matter in any of 
our sister services—embarks with considerable 
trepidation upon his first court-martial assign- 
ment. Fear of the unknown seems to grip the 
novice prosecutor or defender and it is small 
comfort to be told that everything he needs to 
know is in the “book”. What “book”? And 
how to find the phrase or paragraph which will 
furnish the key to the situation at hand? 

The problem presented is not confined to the 
uninitiated counsel alone, because the legal 
lexicon of UCMJ, MCM, CMR, DigOps, and 
Legislative History is foreboding enough even 
to experienced court-martial hands. The law- 
yer’s library usually seems like a repository 
for “mumbo-jumbo” to the layman and he fre- 
quently fails to recognize the importance of 
legal research in the preparation of his case. 
Since most counsel and members of courts- 
martial are not lawyers, it appears to be in 
order to illustrate the use of some of the legal 
publications available, so that justice will be 
done to the interests represented. 

The cornerstone of today’s military law, and, 
therefore, the starting point of this discussion, is 
the Uniform Code of Military Justice (UCMJ). 
Most of us are to some extent familiar with the 
Code and with the fact that it can be found in 
Appendix 2 of the Manual for Courts-Martial, 
United States, 1951 (MCM). For the very in- 
quisitive, indications of the intent of Congress, 
that is, the understanding of some of its mem- 
bers, as to the meaning of various provisions of 
the Code can be found by reading the reports of 
the hearings before the various committees of 
the House and Senate. These reports were col- 
lected by the JAG Journal and bound in a single 
volume called “Index and Legislative History, 
Uniform Code of Military Justice’. Now, 
since the Code is not detailed throughout, it is 
frequently necessary to refer to other publica- 
tions to see just how a particular article has 
been construed. First of all we have the legis- 
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lative history which tells us what the legislators 
said; then we have the Manual which has bee1 
published by the President in accordance wit 
authority vested in him by the Congress an] 
which established procedures, including modes 
of proof, and otherwise implements the provi- 
sions of the Code; and lastly, we have the 
opinions of the various boards of review and of 
the judges of the Court of Military Appeais 
which set forth what they believe the Congress 
and the President intended. 
Back to our uninitiated counsel or member. 
He has read the Code through and he has the 
major principles thereof firmly in his mind. He 
doesn’t need to explore the congressional mind, 
but he is ready to investigate the details set forth 
in the Manual and which have been elucidated by 
the decisions of the boards of review and of the 
Court of Military Appeals. With the Manual, 
this is fairly easy, for the index is rather de- 
tailed. Itis not quite so easy with the decisions, 
so unless the process is outlined, valuable time 
may be spent with little accomplished. First, 
let’s make certain that we’re on familiar ground 
with the Manual. It was issued by the Presi- 
dent as an Executive Order and was first pro- 
mulgated in the Federal Register, the publica- 
tion which announces the administrative orders 
and regulations of the executive branch of our 
Government. The full title of the Manual was 
set out earlier since there have been other 
manuals for courts-martial, so denominated, for 
use by the Army and the Air Force. The 
Manual, in chapter form, follows the basic divi- 
sions of the Code, with added portions on evi- 
dence and numerous appendices setting out the 
forms and trial guides for use in administering 
the Code and conducting trials. Within each 
chapter there are paragraphs which generally 
discuss one aspect of that chapter, for instance, 
a paragraph on Forgery appears in the chapter 
on Punitive Articles. 
Using Forgery, let’s see how the Code and the 
Manual provisions can be traced in the decisions. 
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‘irst of all, where would we obtain the num- 
ter of the article governing Forgery? The 
)lanual is always handy, so, turning to the in- 
(2x, we find that Forgery is covered by Article 
123 of the Uniform Code and is discussed in 
; aragraph 202 of the Manual. We are already 
aware of the fact that decisions of the boards 


© review and the Court of Military Ap- 


als may affect the provisions of the Code or 
)ianual, so let’s turn to the reported cases and 
vestigate. 

Opinions of the Court of Military Appeals and 
ards of review discussing important aspects 
’ the Code, the Manual, or, for that matter, 
her sources of military law are contained in 
umes called Court-Martial Reports (CMR). 
: || decisions of the Court of Military Appeals 
a id selected cases from boards of review appear 
these volumes which are numbered consecu- 
vely and which appear periodically during the 
year. Each report, in addition to the case con- 
rned, is “digested”, that is, the important 
ints are condensed and inserted as headnotes 
‘eceding the opinion. An indexing system is 
ed to group these digests together on the basis 
subject matter. For example, Forgery, as 
a digest subject, contains condensations of 
cises wherein the subject of Forgery has been 
treated. 

Now to use the Reports to see how the cases 
hive dealt with Forgery, Article 123 of the 
Code, and paragraph 202 of the Manual. Take 
a random selection, volume 3 of the Reports; in 
the front of the book are a number of tables and 
prefatory notes. Among these is a “Table of 
Orders, Laws, and Regulations Cited”? which 
lists the pages of the volume on which there are 
references to various laws and regulations. We 
are going to search this volume of Reports 
rapidly so we turn first to this Table. Running 
down the Table, we find “UCMJ, Articles of”. 
Under Article 123, there are six citations, that 
is, six places wherein Article 123 is specifically 
referred to—pages 779, 780, 804, 806, 808, and 
811. Under the heading, “MCM, 1951, para- 
graph 202”, we find citations to pages 672, 806, 
808, and 811, but we already have the last three. 
These citations list the page where the refer- 
ence actually appears. In the topical index in 
tle back of the volume, Forgery is listed as a 
topic. The page numbers listed in the topical 
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index are the pages on which the cases reported 
actually begin. So, under Forgery in the top- 
ical index, our references, pages 779, 803, and 
807, are the pages where cases dealing with 
Forgery begin. 

Let’s check out each reference that we have 
obtained—pages 672, 779, 780, 803, 804, 806, 
807, 808, and 811. The reference to Article 
123 on page 672 is one that may be of help. We 
have a general proposition: “In the proof-sub- 
paragraphs of [Forgery,] elimination of one or 
more words, dependent on the allegations of the 
specification, is necessary in order to sharply 
define the specific offense charged.” That 
should be helpful to future presidents of special 
courts-martial who will be called upon to in- 
struct upon the elements of the offense. Pages 
779 and 780 are both from one case, ACM 4833, 
Johns, 3 CMR 779.1. A glance at the headnotes 
indicates that a study of the case will be of value 
to us, either as counsel or as president of a 
special court, for it sets forth principles of law 
with respect to the elements of the offense and 
the instructions required when a violation of 
Article 123 is charged. Before leaving volume 
3, we note that these digest topics of the head- 
notes are “Forgery §§ 5, 9” and “Trial § 55’. 
We jot them down for future reference. Pages 
803, 804, 806, 807, 808, and 811—other refer- 
ences in this volume—give us three more cases: 
ACM 4891, Leschuck, 3 CMR 803; ACM 4643, 
Smith, 3 CMR 807; and, ACM 4498, Sutter, 3 
CMR 809. Reading through these cases gives 
us more information on the nature of the offense 
of Forgery as well as an additional digest title, 
“Forgery § 21”. 

We’ve now found out how to determine 
whether or not an article of the Code or a para- 
graph of the Manual has been cited or discussed 
in the reported decisions. The process can be 
repeated, and should be if the research is to be 
complete, through each volume of the Reports. 
Let’s apply the same technique to a case. We 
have four of them now. This should be done 
not only to find additional information which 
may help us in preparing for trial but also to 





1 Translated this reference means: an Air Force gen- 
eral court-martial, file number 4833, involving an ac- 
cused named Johns, which is reported on page 779 of 
the third volume of Court-Martial Reports. See Pref- 
ace to Volume I, Court-Martial Reports. 


make certain that the law laid down in a case 
has not been overturned by later decisions on 
the same or similar points. 

Let's take volume 4 of the Reports and see 
if our cases are of any value to us in disclosing 
additional references. Later we would take 
each volume in turn. Turn to the front of the 
volume and find the Table of Cases and Opinions 
Cited ; it immediately precedes the table we used 
earlier. All cases we have are Air Force cases, 
so we look under “Air Force Opinions” and 
search for the file numbers of the cases at hand, 
4498, 4643, 4833, and 4891. The Sutter case, 
ACM 4498, appears as a citation on pages 622 
and 817; Johns on pages 816 and 817; and, 
Leschuck on page 817. Turning to these pages 
we find useful information reported in two 
cases, ACM 4716, Soppa, 4 CMR 619, and ACM 
5126, McGee, 4 CMR 810. These two cases we 
add to our list of references for use in further 
research. We have also added digest titles, 
“Forgery §§ 29, 35”. 

When we’re all through running down UCMJ, 
MC, and case references in the Court-Martial 
Reports, we can then check the Digest of Opin- 
ions (DigOps) to see whether there have been 
any other cases bearing on the subject. The 
Digest is a compilation, by subject, of the indi- 


vidual digests of the cases reported in the Court- 
Martial Reports and of opinions of the Judge 


Advocates General. It is issued quarterly in un- 
bound editions and annually as a bound volume. 


Earlier, in researching Forgery, we found cases 
in point in volume 3 of the Reports. One cf 
the headnotes, or digests, referred us to the 
subject “Trial § 55” in the Digest of Opinion... 
Leafing through the Digest, where the subjec s 
are presented alphabetically, we find “Tria’” 
and note that section 55 is concerned with it - 
structions and charges as to elements of the 
offense. A note under “Trial § 55” in the first 
bound volume of the Digest refers us to “Fo - 
gery.§ 35”. All our previously acquired diges 
topics are under “Forgery” so, turning to tha 
subject, we find a collection of cases arrange. 
according to the various aspects of the offens» 
and trial thereof. It is readily apparent, there - 
fore, that the Digest offers a short cut to legi.| 
research and, in fact, such is the purpose of th's 
publication. 

In addition to the condensations of cases and 
groupment by subject matter, the Digest con- 
tains, among other things, tables of cases and 
regulations cited, cross-references by subject 
matter to the articles of the Code, and an ex- 
tensive index. 

Each volume in the family of military law- 
publications complements another, and while 
each is complete unto itself, insofar as its ex- 
press purpose is concerned, the legal researcher, 
be he counsel, member, or other party, must 
trace his subject through all volumes. To close 
on a bit of legal philosophy: the law is there, it 
remains only for the advocate to find it. 
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JRIMINAL LAW NOTES - 





V ITNESSES—defendant’s testimony that he signed 
coerced statement does not make statement com- 
p tent to impeach his testimony at trial, or for any 
o her purpose. 

¢ In People v. Hiller, 118 N. E. 2d 11 (Ill. 1954) 
d: fendant was convicted of forcible rape. While 
a \mitting that an act of sexual intercourse oc- 
c rred, it was the theory of the defense that 
t!e female submitted willingly without com- 
paint or resistance. A statement had been 
ti ken by the police from the defendant prior to 
t:ial which consisted of questions and answers. 
(1 cross-examination, the prosecutor was per- 
mitted to read certain of the questions and 
aiswers from the statement and to ask the de- 
fendant if the questions had been put to him 
aid if he had made the answers. The defense 
ol jected to any reading from the statement on 
the ground that it had been given under duress, 
but the court overruled the objections and ad- 
mitted the passages from the statement in evi- 
dence without inquiring into its voluntary or 
involuntary nature. 

On appeal to the Supreme Court of Illinois, 
the State admitted the established rule relating 
to a hearing on the admissibility of an alleged 
confession into evidence, but contended that the 
questions asked on cross-examination were not 
based on a confession, which implies that the 
matter confessed constitutes a crime, but was 
merely an acknowledgment of incriminating 
facts tending to establish guilt. The Court held 
that it was, nevertheless, error to cross-examine 
the accused as was done, in that the statement, 
or confession as the defendant termed it, was 
not introduced into evidence and is no part of 
the record, and that the distinction asserted to 
exist between a statement and confession would 
seem to imply that an incriminating statement, 
even though coerced, would be admissible in 
evidence. The Court had previously held that 
a vritten statement given to the police, though 
not a confession, was not admissible in evidence 
until it was shown to have been voluntarily 
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given. In regard to this case the Court stated: 
“If defendant’s testimony is true, and there is 
no denial of it, his statement was not made 
freely and voluntarily but was obtained by force 
and the answers put down were not those that 
he wished to give. With the record in this state, 
the statement, or confession, of the defendant 
was not competent for any purpose unless and 
until its voluntary nature was established. It 
was, therefore, error for the court to permit 
the prosecution to cross-examine from the state- 
ment and thereby achieve indirectly what it 
could not do directly.” 

The State further contended that such cross- 
examination was proper in that it is always com- 
petent to show, for impeachment, that a witness, 
even though he be the defendant, has made state- 
ments concerning material matters at another 
time, inconsistent with his testimony on the 
stand. The Court held that this rule has no ap- 
plication to the facts in the instant case where 
there is an undetermined claim that the prior 
statements or admissions of the defendant were 
given under force and duress, stating: “To hold 
otherwise would destroy the guarantees of due 
process of law which protect an accused from the 
use of confessions, statements or admissions ob- 
tained by force, coercion or violence.” 


EVIDENCE—opinion of non-expert as to person 
being under influence of intoxicating liquor. 


® In State v. Demars, 102 A. 2d 845 (Vt. 1954), 
defendant was convicted of operating an auto- 
mobile while under the influence of intoxicating 
liquor. Two police officers observed the defend- 
ant drive his automobile from a parking area 
and pass to the right of another automobile at 
an intersection when the traffic light was amber. 
They chased the defendant with both the 
red flasher light on and the siren sounding. 
They pulled alongside defendant and signaled 
him to pull to the side of the road. He did not 
do so but smashed head on into the rear end of 
another automobile traveling in front of him and 
in the same direction. In jail, the defendant was 
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very talkative, raised his voice, used profane 
language, swayed considerably; his eyes were 
very bloodshot and his breath smelled of liquor. 
On this evidence plus the opinion evidence given 
by the police officers the accused was convicted. 
The opinion evidence to which the defendant ob- 
jected was: (1) one of the arresting officers was 
allowed to state that he had an opinion that the 
defendant was under the influence of intoxicat- 
ing liquor; and (2) another of the arresting offi- 
cers was allowed to state that from his observa- 
tion of the defendant’s eyes, slurred speech, lan- 
guage and conduct, it was his opinion that the 
defendant was under the influence of intoxicat- 
ing liquor. 

On appeal to the Supreme Court of Vermont 
it was held that the admission of the opinions 
of the police officers was proper. The Court 
stated: “Recognition of the fact that a person 
is ina drunken or intoxicated condition requires 
no peculiar scientific knowledge. Ackerman Vv. 
Kogut, 117 Vt. 40, 84 A. 2d 131. It is well es- 
tablished that a witness who has had opportu- 
nity to observe the facts upon which he bases 
his opinion may give his opinion as to whether 
the person was intoxicated at the particular 
time in question. 20 Am. Jur. 737; 32 C. J.S., 


Evidence, Sec. 508, p. 183; and cases cited. The 
facts we related supra were testified to by the 
arresting officers as personally observed by 
them. There could be no doubt that they were 
sufficient to lay a proper foundation for their 
opinion evidence.” 


WITNESSES—credibility of police officer to be judged 
by same standards as any other witness. 

® In Commonwealth v. Claiborne, 102 A. 2d 
900 (Pa. 1953), defendant was accused of oper- 
ating an automobile while under the influence 
of intoxicating liquor, and it was alleged that 


defendant drove his car into the rear fender 
of another automobile. Defendant contend«d 
that his automobile was parked at the curb in 
front of his residence while he was repairing a 
radio in it and that in that position the other 
automobile collided with that of the defendart. 
A police surgeon testified that the defendauit 
told him that he had been drinking whiskey 
with beer chasers. The trial judge examined 
the defendant at length and prefaced a questicn 
with the statement, “This whole case got inio 
court because your car ran into the back of the 
other car.” The judge also made statements, i2 
answer to the defendant’s testimony to the effet 
that he had not been drinking, to the effect th:t 
the defendant must be lying under oath because 
his testimony was in clear conflict with that of 
the police surgeon who was a witness who “his 
nothing against you.” 

The Superior Court of Pennsylvania reversed 
the conviction and granted a new trial, holding 
that the trial judge’s statement which assumed 
the truth of the State’s contention, namely, that 
the defendant’s car ran into the back of another 
car, was highly improper and clearly prejudi- 
cial. The Court further held that it was error 
for the trial judge to pronounce a definite judg- 
ment upon the defendant’s credibility as he did 
when he solemnly pronounced the police sur- 
geon’s testimony superior to that of the defend- 
ant, notwithstanding that police officers are 
fallible, can be mistaken, share common preju- 
dices, and have been known to commit perjury. 
The credibility of police officers is to be judged 
by the same standards applicable to all wit- 
nesses. They are supposed to be disinterested 
witnesses, but whether or not they are so in fact 
isa jury question. The Court added: “We have 
not embraced ‘the police state’ and the testi- 
mony of a police officer is not one of the eterna! 
verities.” 
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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








A®TICLE 31—compliance with Article 31 in advis- 
ing an accused that he does not have to make any 
stutement requires that the accused must actually 
urderstand his rights under the Article. 


@ Upon a trial by general court-martial on a 
charge alleging rape, the testimony of the com- 
plaining witness was corroborated by a confes- 
sion made by the accused. The confession, ad- 
mitted over defense counsel’s strenuous objec- 
tion, was of considerable importance because 
the accused’s testimony was in sharp conflict 
with that of the complaining witness. 

Evidence introduced on the issue of the ad- 
missibility of the confession indicated that the 
accused, a soldier of Puerto Rican descent, had 
served in the Army for almost 13 years but 
that, except for the last 6 months, his service 
was exclusively with Puerto Rican troops. The 
investigator who obtained the confession testi- 
fied that he first spoke with the accused in 
English in the office of the accused’s command- 
ing officer and warned the accused at that time 
of his rights under Article 31. The investigator 
thought the accused had difficulty in under- 
standing him but he believed that after three or 
four minutes the accused understood him fully. 
Three days later he again interrogated the ac- 
cused. Again he read and explained Article 
31. The accused then made an oral statement 
which was reduced to writing by the investiga- 
tor and then read and signed by the accused. 
The accused’s commanding officer testified that 
the accused had difficulty in understanding and 
the agent was required to repeat himself on 
several occasions. 

The educational specialist in charge of the 
basic school at the Army Educational Center 
testified that the accused had recently completed 
certain achievement tests at the school; that he 
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had a reading ability of a person with a fifth 
grade education; that his conversational level 
was about that of a fourth grade student; and 
that his general understanding was that of a 
9 to 10 year old child. 

The accused testified that he was never told 
that he did not have to make any statement; 
that he only understood a part of the conversa- 
tion with the investigator; and that had he 
known he did not have to give any statement, 
he would not have done so. He further testi- 
fied that he did not understand the meaning of 
some of the words contained in the statement 
and that, had he known their meaning, he would 
not have signed the statement. 

Article 31 prohibits a person from requesting 
any statement from an accused without first 
advising him that he does not have to make any 
statement. This provision requires that an ac- 
cused who is so “advised” must actually under- 
stand his rights. A ritualistic reading of the 
Article in English to one who has no knowledge 
or understanding of that language does not con- 
stitute a compliance with the Article. 

The accused expressly denied that the investi- 
gator read the Article to him and that he indi- 
cated an understanding of his rights. The 
board of review found as a fact that the accused 
did not understand his rights under the Article. 
The Court of Military Appeals found substan- 
tial evidence to support the finding by the board 
of review and, accordingly, affirmed the decision 
in which the board of review had reversed the 
findings of guilty. United States v. Hernandez, 
4 USCMA 465, 16 CMR 39. 


COMMUNICATING A THREAT—may be properly 
alleged as a violation of Article 134. 


@ The accused, while a prisoner in an Air Force 
stockade, failed to comply with an order of an 
air policeman to return to his cell. On being 
escorted back to the cell, the accused threatened 
the air policeman by saying: “I’ll knock your 
* * * teeth down your throat.” The accused 


was charged and convicted of a violation of 
Article 134 in that he wrongfully communicated 
a threat to the air policeman. 

The defense argued that there was no such 
offense under the General Article (134). It was 
contended that communicating a threat consti- 
tutes a crime only when combined with such 
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circumstances as to constitute disrespect, in- 
subordination, extortion, or an assault. 

The Court of Military Appeals was of the 
opinion that communication of a threat to any 
person in the military establishment constituted 
direct and palpable prejudice to good order and 
discipline and was therefore forbidden by the 
Uniform Code of Military Justice. 

The Court pointed out that the President has 
provided a maximum penalty for communicat- 
ing a threat and that a sample specification for 
this offense is contained in the Manual for 
Courts-Martial. The Court stated it is not nec- 
essary to have situations constituting disre- 
spect, insubordination, extortion or assault to 
complete this offense of communicating a threat. 
It is properly alleged as a violation of Article 
134. United States v. Holiday, 4 USCMA 454, 
16 CMR 28. 


NoTEeE.—In United States v. Rutherford, 4 USCMA 
461, 16 CMR 35, decided the same day, the Court of 
Military Appeals held that it is not necessary to estab- 
lish as an essential element of the offense of communi- 
eating a threat that the accused communicated the 
threat directly to the person threatened. 
CONFESSIONS—the “‘McNabb rule”’ of the federal 
courts does not apply to confessions introduced 
before courts-martial. 


COUNSEL—an accused has no right to be provided 
with appointed military counsel prior to the filing 
of charges against him. 


@ On July 3, 1953, the accused was taken into 
custody as a murder suspect. He was ques- 
tioned for short periods of time on July 4, 6, 
and 7 after being properly warned of his rights 
each time. On each of these three days the ac- 
cused made incriminating statements which 
were later introduced into evidence at the trial. 
Charges were preferred against him on July 7, 
1953. At no time previous to this date was he 
allowed to have counsel. The accused was 
charged and convicted of murder and assault to 
commit robbery. He was sentenced to death. 

The defense contentions were that the state- 
ments by the accused were involuntary and in- 
admissible because: (1) the accused was de- 
tained without charges having been preferred 
against him from July 3 until July 7, and (2) he 
was without counsel throughout the interroga- 
tion. 
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The Court of Military Appeals pointed out 
that the so-called ‘““McNabb rule”, prescribed »y 
the Supreme Court, is a rule of evidence whi-h 
forbids introduction in the federal courts of ccn- 
fessions obtained during periods of illegal ce. 
tention. This period of illegal detention begins 
to run when a person who has been taken into 
custody is not taken before a committing mag 's- 
trate promptly after he is arrested. McNab 
v. United States, 318 U. S. 332 (1948). The 
Uniform Code of Military Justice requires gen- 
eral court-martial charges to be forwarded +o 
the officer exercising general court-martial 
authority within eight days. The Court felt 
that all provisions in the Manual and Code 
concerning preferring of charges had been com- 
plied with in this case. The fact that obtain- 
ing a confession after four days’ detention 
without preferring charges might render the 
confession inadmissible in the federal courts has 
no applicability in courts-martial. Aside from 
the provisions as to warning under Article 31 
(which were all complied with in this case) 
the rule as to admissibility of confessions in 
courts-martial was stated to be “ ‘whether the 
accused possessed, at the time of the confession, 
mental freedom to confess or deny participation 
in the crime.’ ” 

It was admitted that at no time during the 
interrogation was the accused furnished with 
counsel. This was quickly disposed of by the 
Court. It ruled that the accused has no right 
to be provided with appointed military counsel 
prior to the filing of charges. This right exists 
only on four occasions. These are: (1) Article 
32 investigations; (2) at a general court-mar- 
tial; (3) at a special court-martial; and (4) 
during appellate review in appropriate cases. 
United States v. Moore, 4 USCMA 482, 16 CMR 
56. 


INSTRUCTIONS—law officer’s reference in instruc- 
tions to decided cases is prejudicial error if the 
cases cause confusion or if the court members are 
permitted to use them to determine for themselves 
what law should be applied to the case. 


@ Having instructed the court-martial members 
on the elements of one of the offenses charged, 
the law officer remarked that he would give 
the members “citations for all this for your 
own information when I finish.” After the 
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court-martial had closed for deliberation, it re- 
opened and the president announced that the 
members would like to recess until the following 
cay in order that they could “deliberate, think 
cver what they have heard and consult the 
Manuals, and the citations quoted by the law 
cfficer.” There being no objection by the law 
cficer or counsel for either side, the court re- 
cessed until the following morning at which 
t me, after a short closed session, the president 
announced a verdict of guilty on all charges. 

The record of trial did not reveal what cita- 
t ons were given to the court but from the rec- 
ord and from an affidavit executed by one of 
tie members, it was clear that the members 
vere provided with case citations by the law 
officer. The record did not show when or how 
the case citations were given to the court; 
neither did it show that defense counsel ob- 
jected. For all that the Court of Military 
Appeals could determine from the record, the 
citations could have been referred to the mem- 
bers out of court and defense counsel could have 
been entirely unaware of the reference; or they 
could have been referred to the members as a 
part of the open court instruction. If they 
were a part of the open court instruction, the 
record of trial failed to so indicate and may also 
have failed to indicate defense counsel’s ob- 
jections. 

A reference in instructions to decided cases 
does not necessarily cause prejudicial error; 
but if the cases cause confusion or if the court 
members are allowed to determine for them- 
selves what law is to be applied to the case, then 
prejudice is present. Since the citations given 
to the court members were not revealed in the 
record, the Court of Military Appeals was un- 
able to determine whether or not confusion 
resulted. 

Even the assumption that the cited cases 
were consistent with the law officer’s instruc- 
tions does not resolve the issue. If the accused 
objected to the submission of the cases to the 
court members, he is entitled to have an appel- 
late tribunal pass on the legal correctness of the 
contents of those cases in relation to the facts 
of the case under consideration. Thus the ac- 
cused, if he did object, was deprived of this sub- 
stantial right by the deficiencies in the record. 
On the other hand, if the accused was unaware 
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of the reference, the submission of the cases to 
the members would be tantamount to a private 
communication between the law officer and the 
court and the presumption of improper influ- 
ence upon the decision has not been overcome. 
Though perhaps unnecessary to their de- 
cision, the Court stated in regard to the recess 
taken during the deliberation on the findings: 


“* * * to permit the court to separate and go 


home after arguments had been concluded and the 
law officer had completed his instruction for the pur- 
pose of studying cases and considering them in their 
deliberations on the findings, in and of itself, is so 
dangerous a practice that we are inclined to look 
upon it as reversible error.” 

The decision of the board of review was re- 
versed, the findings of guilty were set aside, and 
a rehearing was ordered. United States v. 
Lowry, 4 USCMA 448, 16 CMR 22. 


DISQUALIFICATION OF COUNSEL—one who has 
acted for the defense is disqualified to act as trial 
counsel in a related case if there is a possibility of 
prejudice by reason of personal interest in the out- 
come, possession of privileged information, or an 
intimate knowledge of the facts obtained as a re- 
sult of the professional relationship. 


® Certain information which came to the at- 
tention of naval authorities implicated several 
persons in thefts and wrongful sales of military 
property. A confession made by one of the 
participants implicated one Holloman who re- 
quested that a certain attorney act as his coun- 
sel. Following a _ privileged conversation, 
Holloman was informed of the possibility of ob- 
taining immunity provided he would agree to 
testify for the Government against the others 
and, upon the advice of his counsel, he agreed to 
do so. With Holloman’s permission, the notes 
taken during the conversation were turned over 
to the prosecution. In addition to obtaining 
immunity for Holloman, the attorney acted as 
defense counsel at a special court-martial for 
one Jordan and was instrumental in obtaining 
immunity for Jordan from further prosecution. 
Jordan, as well as Holloman, was a Government 
witness in the present case. The same at- 


torney also served during a pretrial investiga- 
tion as defense counsel for the officer-in-charge 
of the unit from which the military property 
When the present case was 


was. taken. 
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brought to trial, the attorney was designated as 
the assistant trial counsel. 

The accused was convicted of conspiracy to 
sell military property, the sale of military prop- 
erty, and the larceny of military property, in 
violation of Articles 81, 108, and 121. At the 
trial, objection was made to the participation 
of the assistant trial counsel on the ground that 
he had previously served as defense counsel for 
other persons charged with offenses arising out 
of the same transaction and had acted as an 
investigating officer as to those offenses. This 
objection was overruled by the law officer and 
his ruling was affirmed by the board of review. 
The Judge Advocate General of the Navy there- 
upon certified the case to the Court of Military 
Appeals for a determination of whether or not 
the assistant trial counsel was disqualified to 
act in the case. The Court of Military Appeals 
granted the petition for grants of review in 
certain companion cases in which the only ma- 
terial distinction was that no objection had been 
made at the trial to the participation of the 
assistant trial counsel. 

After deciding that the conduct of the assist- 
ant trial counsel in interviewing Holloman did 
not constitute him an investigating officer, the 
Court considered the question of whether he 
was disqualified to serve as a member of the 
prosecution because he had previously acted for 
the defense in the same case. Article 27 (a) 
adopts the basic precepts of the civilian law that 
an attorney must not represent conflicting in- 
terests, nor permit himself to be placed in such 
a position that he may be required to choose be- 
tween such interests. The courts have been 
concerned primarily with preserving the con- 
fidential relationship between attorney and 
client and avoiding all possibility that counsel 
may use against a former client information 
received by reason of this relationship. In this 
regard, the Court stated: 

“* * * The critical inquiry in criminal cases, cen- 
ters normally, of course, on the possibility that the 
accused may be prejudiced by the presence of a per- 
sonal interest in the outcome of the case on the part 
of the prosecutor, or the latter’s possession of privi- 
leged information, or an intimate knowledge of the 
facts by reason of a professional relationship with 
the accused. If—after a consideration of all the cir- 
cumstances—the possibility of prejudice may be said 
to exist, the prosecutor must be disqualified, and re- 
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fined calculations as to the precise quantity of preju- 
dice existing, or its probable effect on the results cf 
the trial, are not to be indulged.” 


The assistant trial counsel had never acted as 
counsel for the accused; no showing was made 
that his activities on behalf of others had pre- 
vided him with an intimate knowledge of facts 
which would have been otherwise unknown to 
the prosecution since Holloman and Jordan 
were granted immunity as Government wit- 
nesses; nor was there any information upon 
which to base any belief that he harbored any 
personal interest in the outcome of the trial. 
The failure to discern any possibility of preju- 
dice from the assistant trial counsel’s service 
strongly indicates that the situations in which 
he served as counsel for other individuals were 
not “the same case” within the meaning of 
Article 27 (a). 

Holding that the assistant trial counsel had 
not acted for the defense in the same case, and 
being unable to discover any specific prejudice, 
the Court of Military Appeals, Judge Quinn dis- 
senting, affirmed the decision of the board of 
review. United States v. Stringer, 4 USCMA 
494,16 CMR 68. (Issues digested in JAG Jour- 
nal, September 1953, p. 15.) 


MISTAKE OF FACT—one who takes, obtains, or 
withholds the property of another, believing hon- 
estly, though mistakenly, that he has a legal right 
to acquire or retain the property is not guilty of 
larceny without regard to the reasonableness of 
the mistake. 


@ The accused was tried by general court-mar- 
tial upon several specifications alleging larceny 
by check. The defense presented evidence that 
when the checks were drawn, the accused enter- 
tained an honest belief that he had a checking 
account in the bank upon which the checks were 
drawn. The defense also presented evidence 
of some of the reasons upon which such a belief 
could have been based. In his instructions, the 
law officer advised the court that if the accused 
was laboring under an honest and reasonable 
mistake of fact, he could not be convicted of 
larceny. He further stated: “However, it is 
essential to this defense that his ignorance or 
mistake as it may be, be both honest and reason- 
able under the circumstances. If the accused’s 
ignorance or mistake was not reasonable under 
the circumstances, that is, if it was the resu!t 
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of carelessness or fault on his part, it is not a 
defense.” 

In considering the accuracy of this instruc- 
ton, the Court of Military Appeals was forced 
t» determine whether ignorance or mistake of 
fact is a defense in military law, and, if so, 
vy hether the ignorance or mistake of fact must 
be honest and reasonable—either or both. The 
( ourt examined paragraph 154a@ (3) and para- 
eraph 200a (6) of the Manual and found that 
they provide that ignorance or mistake of fact 
will be a defense to larceny if the mistaken be- 
lef is (a) honestly entertained, and (b) based 
upon reasonable grounds. 

The Court had no difficulty in accepting the 
principle that the mistaken belief must be an 
honest mistake. When one honestly believes he 
is taking property rightly, the criminal intent 
to establish larceny is not present. Turning to 
the question of whether a mistake of fact is a 
defense when the mistake is not a reasonable 
mistake under the circumstances, the Court had 
more difficulty. It was noted that paragraph 
200a (6) of the Manual provides that one is not 


guilty of larceny if he takes the property of 
another, believing honestly and reasonably, al- 
though mistakenly, that he has a legal right to 
take the property. Paragraph 200a (5), dis- 
cussing larceny by false pretenses, stresses 
honest belief but is singularly silent about rea- 
sonableness or negligence. In considering the 
apparently different standards set forth in the 
Manual in regard to the defense of mistake of 
fact in the ordinary offense of larceny and in 
larceny by false pretenses, the Court stated: 


“We believe there should be no difference as between 
the two and that the true rule in both instances is 
that an honest mistake would be sufficient defense to 
the charge, without regard to the reasonableness of 
the mistake.” 


Because of this prejudicial error in the in- 
structions to the Court-Martial members, the 
Court reversed the decision of the board of re- 
view and returned the record to the Judge Ad- 
vocate General of the Army for action not 
inconsistent with their opinion. United States 
v. Rowan, 4 USCMA 430, 16 CMR 4. 
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War Office, 23rd July, 1834. 

“Sir, Adverting to that part of the 21st 
Clause of the Mutiny Act, which provides that 
‘in the case of any Soldier tried for any offense 
whatever, any previous Convictions may be 
given in evidence against him,’ and to the gen- 
eral practise of ordering the Adjutant, or Act- 
ing Adjutant, as the case may be, to attend the 
Court Martial for the sole purpose of producing 
the Court Martial Book in proof of such former 
Convictions I have the honor to acquaint you, 
that as such attendance is sometimes very ex- 
pensive and inconvenient, and is considered not 
to be absolutely necessary, the same may be dis- 
pensed with, it being sufficient for any Officer 


or Non-Commissioned Officer otherwise sum- 
moned before the Court Martial, to produce an 
Extract from the said Book, which he can verify 
by having compared it with the Original, or 
which is certified by the Signature of the Ad- 
jutant or other Officer having the custody of the 
Book; provided the Officer or Non-Commis- 
sioned Officer producing the Extract can testify 
that the production of the book itself, would be, 
attended with Public Inconvenience; and can 
further testify (in case of such Extract being 
certified by any Signature), that such Signature 
is authentic. 

I have the honor to be, Sir, your most obe- 
dient humble servant, 

EDWARD ELLICE.” 

Observations on the Practice and the Forms 
of District, Regimental, and Detachment 
Courts-Martial (Dublin 1839), page 150. 
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CERTIFIED QUESTIONS 





The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are digested 
from the opinions of the boards of review. 





UNITED STATES, Appellant, v. DONALD J. DE- 
LEON, personnelman second class (T), U. S. 
Navy, Appellee. 


The law officer ruled that the following fac- 
tual situation involved an illegally intercepted 
communication in violation of Section 605 of the 
Federal Communications Act, 47 U. 8. C. 605 
(1946). Aninformer, using the base legal offi- 
cer’s telephone, called the accused at the latter’s 
barracks on the same base. Without the ac- 
cused’s knowledge or consent but with that of 
the informer, the conversation was recorded in 
shorthand by a stenographer listening on a tele- 
phone extension in the base legal officer’s office. 
The conversation was also monitored by the 
base discipline officer listening on an extension 
in an adjoining office. In the course of the con- 
versation, the informer gave the accused cer- 
tain instructions. Pursuant to those instruc- 
tions the accused thereafter contacted certain 
persons, made incriminating statements to 
them, and accepted money from them. These 
persons later testified as prosecution witnesses. 

The board of review did not itself decide 
whether or not there was a “wiretap”. It ex- 
pressly refrained from discussing the merit of 
the law officer’s ruling on that point. Instead, 
the board regarding itself as fully bound by his 
ruling, and, following this approach, set aside 
the findings of guilty on specifications 3 and 4 
of Charge III on the ground that a substantial 
portion of the evidence in support of those speci- 
fications was “tainted” by the unlawfully inter- 
cepted conversation. 

The Judge Advocate General certified the fol- 
lowing questions to the United States Court of 
Military Appeals: 


(1) Was the law officer correct in his rul- 
ing that the accused was the sender of the 
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communication and that the communicatio 
was intercepted within the meaning of Se:- 
tion 605, Federal Communications Act, 47 
U.S. C. 605? 

(2) Was the action of the Board of Revie.’ 
correct in setting aside the findings of guilty 
to specifications 3 and 4 of Charge III for 
the reason that they were substantially sup- 
ported by “tainted” evidence derived from a 
telephone communication which had beei 
illegally intercepted in violation of Section 
605 of the Federal Communications Act? 





UNITED STATES, Appellant, v. PAUL S. MORENO, 
private first class, U.S. Marine Corps, Appellee. 


The accused was convicted by general court- 
martial of involuntary manslaughter in viola- 
tion of Article 119, UCMJ. It appeared from 
testimony of prosecution witnesses that the vic- 
tim of the shooting, one B, and the accused were 
both attached to a motor transport battalion in 
Korea; that on the morning of Januarv 11, 1954, 
B was found lying on the ground in the vicinity 
of the accused’s truck with a gunshot wound in 
his head. While none of the prosecution wit- 
nesses actually saw the accused fire the gun, 
two prosecution witnesses did testify that upon 
hearing a shot they did observe the accused with 
a .45 calibre pistol in his hand within a foot 
or a foot and a half from the prone body of B. 
At the time of the observation the accused was 
standing by B, with a gun in his hand—the gun 
pointing toward the ground. Prosecution wit- 
nesses further testified that the accused, at the 
time of the observation, was pale. The pistol 
was later found in the cab of the accused’s truck, 
and it was further established that the round 
which caused the death, and which was found 
at the scene of the shooting, was of .45 calibre. 

The board of review found the findings of 
guilty incorrect in law and fact and the sentence 
incorrect in law, set aside the findings of guilty 
and the sentence, and dismissed the charge. 

The board of review was of the opinion that 
the evidence was insufficient to prove beyond a 
reasonable doubt that any crime was committed ; 
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that, assuming a crime was committed, the cir- 
cumstantial evidence was insufficient to connect 
the accused with the assumed crime. 





The Judge Advocate General of the Navy re- 


quested that the Court of Military Appeals take 


ac'ion with respect to the following issue: 





Whether, as a matter of law, the evidence 
was sufficient to support the finding of guilty 
of a violation of Article 119, Uniform Code 
of Military Justice, made by the general court- 
martial and approved by the convening au- 
thority? 





TRANSFERS 





The following is a list of change of duty or station orders issued 
to ull officers transferred to or from the Office of the Judge Advo- 
cat’ General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between the dates of 19 May 
1954 and 19 July 1954. 





CDR Carleton F. Alm, USN, from ComDesLant to JAG. 

LT Frederick J. Bear, Jr., USN, from JAG to Com- 
NavPhil. 

LTJG Stanley L. Beck, USN, from ComSubComNELM/ 
HledSuppActs, Naples to Com 1. 

CDR Charles A. Blocher, USN, from Com 8 to JAG. 

CDR Fred Y. Boyer, USN, from USNPG Scol, Monterey 
Calif., to lst MarDiv. 

CDR Daniel J. Corcoran, USN, from NAS, Corpus 
Christi to ComAirPac. 

LTJG James W. Corley, USN, from NavSecSta, Wash., 
D. C., to JAG (via NavScol, NavJustice, Npt. R. L., 
TemDulns). 

CDR Forrest M. Divine, USN, from NAS, Norfolk, Va., 

to BuPers. 

LCDR Fordyce R. Downs, Jr., USN, from ComTra- 

ComdPac to NavSta, Argentia. 

CDR Dana P. French, USN, from ComNavGer to Nav- 

Scol, NavJustice, Npt. R. I., (duty). 

CDR Donald Griffin, USN, from NavSta, San Diego to 

NAS, Norfolk, Va. 

LCDR Daniel H. Hanscom, USNR, from PRNC to Ist 
MAW. 

MAJ Jack E. Hanthorn, USMC, from JAG to 2d Mar- 
Div. 

LTCOL Alexander M. Hearn, USMC, from JAG to 2d 
MAW. 

CDR Richard J. Hogan, Jr., USN, from Dept. of Jus- 
tice, San Francisco, Calif., to Com 12. 

CAPT Donald E. Holben, USMC, from JAG (PG In- 
struction) to MCRDep, P. I., S. C. 

CAPT Daniel B. Hunter, USMC, from JAG (PG In- 
struction) to JAG (duty). 
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LTJG Thomas M. Johnson, USNR, from NavScol, Nav- 
Intelligence, Wash., D. C., to ComSubComNELM/Hed- 
SuppActs, Naples. 

CDR Charles B. Kelly, USN, from Dept. of Justice, New 
York, N. Y., to Com 3. 

LCDR James P. Kenny, USN, from Com 11 to JAG. « 

CDR Paul W. McEntire, USN, from ComDesLant to 
ComFAIRJax. 

CDR Edward G. Magennis, USN, from Com 12 to JAG. 

CDR William M. Mark, USNR, from ComNavFE to 
Com 3. 

LCDR Robert R. Marsh, USNR, from JAG to 3rd 
MarDiv. 

CDR Walter J. Murphy, USN, from ComPhibLant to. 
JAG. 

LTJG Leo F. O’Brien, USN, from Home to Com 9 (via 
NavScol, NavJustice, Npt. R. I., TemDulIns). 

CDR Carl F. Paul, USNR, from ComServRon Three 
to JAG. 

LT Donald J. Pepple, USN, from NAD, Hawthorne, 
Nev., to BuDocks. 

LCDR B. Raymond Perkins, USNR, from FlActs, Sasebo 
to AdCom, NTC, Bainbridge, Md. 

LTJG Lawrence E. Phillips, USN, from Home to Com 
12 (via NavScol, NavJustice, Npt. R. I., TemDulIns). 

CDR James A. Potter, III, USN, from JAG to Com- 
PhibLant. 

CAPT George N. Robillard, USN, from Office of De- 
fense Advisor U. S. Misson to NATO & European 
Regional Organizations, Paris to JAG (via NavScol, 
NavJustice, Npt. R. I. 

LCDR Bruce St. J. Rogerson, USNR, from SupShips/ 
InsOrd NOLa to BuDocks. 

CDR John W. Ryan, Jr., USN, from MSTSLant to 
Dept. of Justice, New York, N.Y. 

CDR George S. H. Sharratt, Jr., USN, from ComAirPac 
to BuDocks. 

CDR John W. Shields, USN, from NAS, Quonset Pt., 
R. L.,.to JAG. 

CAPT George A. Sullivan, USN, from Com 3 to JAG. 


GOVERNMENT PRINTING OFFICE: 1954 


19 


